
LAW OFFICE OF

DAVID A. LUDDER
A Professional Limited Liability Company

9150 McDougal Court  �  Tallahassee  �  Florida  32312-4208  �  Telephone 850-386-5671

Facsimile 206-426-6847  �  Email DavidALudder@enviro-lawyer.com  �  Web www.enviro-lawyer.com

October 21, 2010

Certified Mail
Return Receipt Requested
Hon. Dupree Pennington, Mayor
City of Vernon
P.O. Box 357
Vernon, Alabama 35592

Certified Mail
Return Receipt Requested 
Hon. Jeff Randolph, Chairman
Vernon Water and Sewer Board
P.O. Box 481
Vernon, Alabama  35592

Re: Notice of Intent to File Suit under the Clean Water Act
NPDES Permit No. AL0024368

Dear Messrs. Pennington and Randolph:

Pursuant to the Clean Water Act § 505, 33 U.S.C. § 1365, and 40 C.F.R. Part 135, Subpart
A, you are hereby notified that after the expiration of 60 days following service of this notice,
Conservation Alabama Foundation may file suit against the Vernon Water and Sewer Board for
discharges from the Vernon Yellow Creek Lagoon located at County Road No. 9 in Vernon,
Alabama into Yellow Creek in violation of the Clean Water Act as described herein.

A. History of Previous Violations and Enforcement Actions

On July 29, 2003, the State of Alabama and Alabama Department of Environmental
Management filed a lawsuit against the Vernon Water and Sewer Board alleging violations of
NPDES Permit No. AL0024368 occurring between July 1998 and May 2003.  State v. Vernon Water
and Sewer Bd., No. CV-03-72 (Lamar County Cir. Ct. filed Jan. 29, 2003).  On November 22, 2005,
Lamar County Circuit Judge James W. Moore approved a Consent Decree drafted by representatives
of the Alabama Attorney General and the Vernon Water and Sewer Board that required that the
Vernon Water and Sewer Board pay a civil penalty of $5,100 for all violations asserted in the
Complaint.  The Decree also required compliance with the discharge limitations in NPDES Permit
No. AL0024368 for Fecal Coliform, and percent removal of Total Suspended Solids and
Carbonaceous Biochemical Oxygen Demand no later than four years after entry of the Decree
(November 28, 2009) and all other discharge limitations immediately.  Finally, the Decree required
that the Vernon Water and Sewer Board submit a Compliance Plan not later than 150 days after entry
of the Decree, and submit progress reports in January and July of each year.
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The Alabama Department of Environmental Management issued a Notice of Violation to the
Vernon Water and Sewer Board on September 26, 2008, but has since taken no further action to
enforce NPDES Permit No. AL0024368 or the Consent Decree in State v. Vernon Water and Sewer
Board, No. CV-03-72 (Lamar County Cir. Ct. filed Nov. 28, 2005). 

 B. Discharges in Excess of Fecal Coliform, Percent Removal of Total Suspended
Solids and Carbonaceous Biochemical Oxygen Demand Limitations in NPDES
Permit No. AL0024368 after November 27, 2009.

The following are violations of Paragraph VIII. D., sentence one of the Consent Decree in
State v. Vernon Water and Sewer Board, No. CV-03-72 (Lamar County Cir. Ct. filed Nov. 28, 2005)
which requires compliance with the discharge limitations in NPDES Permit No. AL0024368 for
Fecal Coliform, and percent removal of Total Suspended Solids and Carbonaceous Biochemical
Oxygen Demand no later than November 28, 2009. 

Pollutant Parameter Discharge Limit Discharge Violation
Violation

Date(s)

Days in

Violation

Fecal Coliform # 200 colonies/100 mL

Monthly Average

420 colonies/100 mL Mar 2010 31

290 colonies/100 mL Apr 2010 30

260 colonies/100 mL May 2010 31

220 colonies/100 mL Jun 2010 30

220 colonies/100 mL Jul 2010 31

Pollutant Parameter Discharge Limit Discharge Violation
Violation

Date(s)

Days in

Violation

Total Suspended

Solids

$ 65 Percent Removal

Monthly Average

31.82 Percent Removal Dec 2009 31

17.86 Percent Removal Jan 2010 31

21.95 Percent Removal Feb 2010 28

2.15 Percent Removal Mar 2010 31

1.11 Percent Removal May 2010 31

13.79 Percent Removal Jun 2010 30

Pollutant Parameter Discharge Limit Discharge Violation
Violation

Date(s)

Days in

Violation

Carbonaceous

Biochemical Oxygen

Demand

$ 85 Percent Removal

Monthly Average

13.11 Percent Removal Dec 2009 31

5.21 Percent Removal Jan 2010 31

35.5 Percent Removal Mar 2010 31

4.45 Percent Removal May 2010 31
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15.38 Percent Removal Jun 2010 30

TOTAL VIOLATIONS 489

Applying the violation calculation methodology adopted by Atlantic States Legal Found., Inc.
v. Tyson Foods, Inc., 897 F.2d 1128 (11th Cir. 1990), and Interim Clean Water Act Settlement Policy
(U.S. EPA, 1995), the Board has committed 489 violations of Paragraph VIII. D., sentence one of
the Consent Decree in State v. Vernon Water and Sewer Board, No. CV-03-72 (Lamar County Cir.
Ct. filed Nov. 28, 2005).  These continuing violations of the Consent Decree and NPDES Permit No.
AL0024368 represent a failure of the State and Alabama Department of Environmental Management
to diligently prosecute the Vernon Water and Sewer Board.

C. Discharges in Excess of Other Limitations in NPDES Permit No. AL0024368
after November 28, 2005.

The following are violations of Paragraph VIII. D., sentence two of the Consent Decree in
State v. Vernon Water and Sewer Board, No. CV-03-72 (Lamar County Cir. Ct. filed Nov. 28, 2005)
which requires immediate compliance with all other discharge limitations in NPDES Permit No.
AL0024368.   

Pollutant Parameter Discharge Limit Discharge Violation
Violation

Date(s)

Days in

Violation

Carbonaceous

Biochemical Oxygen

Demand

# 25 mg/L

Monthly Average
28.95 mg/L Jul 2009 31

# 187.7 lbs/day

Weekly Average
230.8 lbs/day Aug 2009 7

Pollutant Parameter Discharge Limit Discharge Violation
Violation

Date(s)

Days in

Violation

Total Ammonia

Nitrogen (as N)

# 6.0 mg/L

Monthly Average

6.4 mg/L Feb 2007 28

12.75 mg/L Nov 2007 30

16.4 mg/L Dec 2007 31

7.75 mg/L Jan 2009 31

# 9.0 mg/L

Weekly Average

10.3 mg/L Feb 2007 7

14.0 mg/L Nov 2007 7

23.5 mg/L Dec 2007 7

9.3 mg/L Jan 2009 7

# 30 lbs/day

Monthly Average

30.52 lbs/day Feb 2007 28

37.81 lbs/day Nov 2007 30
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40.95 lbs/day Dec 2007 31

35.91 lbs/day Jan 2009 31

# 45 lbs/day

Weekly Average

49.12 lbs/day Feb 2007 7

66.76 lbs/day Nov 2007 7

80.26 lbs/day Dec 2007 7

Pollutant Parameter Discharge Limit Discharge Violation
Violation

Date(s)

Days in

Violation

Dissolved Oxygen $ 6.0 mg/L

Daily Minimum

5.3 mg/L Aug 2008 1

4.2 mg/L Jul 2009 1

5.5 mg/L Aug 2009 1

4.9 mg/L Sep 2009 1

4.2 mg/L Oct 2009 1

4.9 mg/L Apr 2010 1

5.5 mg/L May 2010 1

5.6 mg/L Jun 2010 1

5.7 mg/L Jul 2010 1

4.7 mg/L Aug 2010 1

Pollutant Parameter Discharge Limit Discharge Violation
Violation

Date(s)

Days in

Violation

Total Suspended

Solids

# 675 lbs/day

Weekly Average
988.39 lbs/day Sep 2009 7

TOTAL VIOLATIONS 344

Applying the violation calculation methodology adopted by Atlantic States Legal Found., Inc.
v. Tyson Foods, Inc., 897 F.2d 1128 (11th Cir. 1990), and Interim Clean Water Act Settlement Policy
(U.S. EPA, 1995), the Board has committed 295 violations of Paragraph VIII. D., sentence two of
the Consent Decree in State v. Vernon Water and Sewer Board, No. CV-03-72 (Lamar County Cir.
Ct. filed Nov. 28, 2005).  These continuing violations of the Consent Decree and NPDES Permit No.
AL0024368 represent a failure of the State and Alabama Department of Environmental Management
to diligently prosecute the Vernon Water and Sewer Board.

D. Failure to Submit Reports Required by Consent Decree.

The Consent Decree in State v. Vernon Water and Sewer Board, No. CV-03-72 (Lamar
County Cir. Ct. filed Nov. 28, 2005) requires that the Vernon Water and Sewer Board submit a
Compliance Plan not later than 150 days after entry of the Decree, and submit progress reports in
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January and July of each year.  The Alabama Department of Environmental Management’s e-File
system shows that the Compliance Plan was timely submitted.  However, the e-File system fails to
show that any of the semi-annual progress reports have been filed.  Accordingly, the Vernon Water
and Sewer Board violated the Consent Decree by failing to submit progress reports in July 2006,
January 2007, July 2007, January 2008, July 2008, January 2009, July 2009, January 2010, and July
2010.  Furthermore, there is no indication in the e-File system that the Vernon Water and Sewer
Board paid the stipulated penalties prescribed by the Consent Decree for failure to submit progress
reports.  Once again, the State and Alabama Department of Environmental Management have failed
to diligently prosecute the Vernon Water and Sewer Board.

E. Violations of NPDES Permit No. AL0024368 (October 2005 to October 2010)

Because the State and Alabama Department of Environmental Management are not diligently
enforcing the Consent Decree in State v. Vernon Water and Sewer Board, No. CV-03-72 (Lamar
County Cir. Ct. filed Nov. 28, 2005), the Vernon Water and Sewer Board is subject to a citizen suit
under the Clean Water Act, 33 U.S.C. § 1365, for all violations occurring during the previous five
year period. These violations include:

Pollutant Parameter Discharge Limit Discharge Violation
Violation

Date(s)

Days in

Violation

Fecal Coliform # 200 colonies/100 mL

Monthly Average

280 colonies/100 mL Jul 2006 31

353 colonies/100 mL Sep 2006 30

851 colonies/100 mL Oct 2006 31

232.5 colonies/100 mL Nov 2006 30

226.5 colonies/100 mL Dec 2006 31

240 colonies/100 mL Jan 2007 31

409 colonies/100 mL Nov 2008 30

245 colonies/100 mL Dec 2008 31

420 colonies/100 mL Mar 2010 31

290 colonies/100 mL Apr 2010 30

260 colonies/100 mL May 2010 31

220 colonies/100 mL Jun 2010 30

220 colonies/100 mL Jul 2010 31
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Pollutant Parameter Discharge Limit Discharge Violation
Violation

Date(s)

Days in

Violation

Total Suspended

Solids

# 675 lbs/day

Weekly Average
988.39 lbs/day Sep 2009 7

$ 65 Percent Removal

Monthly Average

1.42 Percent Removal Jul 2006 31

38.51 Percent Removal Aug 2006 31

30.43 Percent Removal Oct 2006 31

16 Percent Removal Nov 2006 30

52.94 Percent Removal Dec 2006 31

13.73 Percent Removal Jan 2007 31

54.35 Percent Removal Feb 2007 28

22.22 Percent Removal Mar 2007 31

26.79 Percent Removal Apr 2007 30

17.31 Percent Removal May 2007 31

26.09 Percent Removal Jun 2007 30

52.27 Percent Removal Jul 2007 31

35.37 Percent Removal Aug 2007 31

29.17 Percent Removal Dec 2007 31

12.66 Percent Removal Jan 2008 31

12.07 Percent Removal Mar 2008 31

31.75 Percent Removal Apr 2008 30

51.61 Percent Removal May 2008 31

16.18 Percent Removal Jun 2008 30

40 Percent Removal Jul 2008 31

61.9 Percent Removal Aug 2008 31

35.9 Percent Removal Nov 2008 30

45.57 Percent Removal Dec 2008 31

42.86 Percent Removal Jan 2009 31

55.74 Percent Removal Feb 2009 28

46.88 Percent Removal Mar 2009 31

29.58 Percent Removal May 2009 31
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31.82 Percent Removal Dec 2009 31

17.86 Percent Removal Jan 2010 31

21.95 Percent Removal Feb 2010 28

2.15 Percent Removal Mar 2010 31

1.11 Percent Removal May 2010 31

13.79 Percent Removal Jun 2010 30

Pollutant Parameter Discharge Limit Discharge Violation
Violation

Date(s)

Days in

Violation

Carbonaceous

Biochemical Oxygen

Demand

$ 85 Percent Removal

Monthly Average

13.11 Percent Removal Dec 2009 31

5.21 Percent Removal Jan 2010 31

35.5 Percent Removal Mar 2010 31

4.45 Percent Removal May 2010 31

15.38 Percent Removal Jun 2010 30

# 25 mg/L

Monthly Average
28.95 mg/L Jul 2009 31

# 187.7 lbs/day

Weekly Average
230.8 lbs/day Aug 2009 7

Pollutant Parameter Discharge Limit Discharge Violation
Violation

Date(s)

Days in

Violation

Total Ammonia

Nitrogen (as N)

# 6.0 mg/L

Monthly Average

6.4 mg/L Feb 2007 28

12.75 mg/L Nov 2007 30

16.4 mg/L Dec 2007 31

7.75 mg/L Jan 2009 31

# 9.0 mg/L

Weekly Average

10.3 mg/L Feb 2007 7

14.0 mg/L Nov 2007 7

23.5 mg/L Dec 2007 7

9.3 mg/L Jan 2009 7

# 30 lbs/day

Monthly Average

30.52 lbs/day Feb 2007 28

37.81 lbs/day Nov 2007 30

40.95 lbs/day Dec 2007 31

35.91 lbs/day Jan 2009 31
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# 45 lbs/day

Weekly Average

49.12 lbs/day Feb 2007 7

66.76 lbs/day Nov 2007 7

80.26 lbs/day Dec 2007 7

Pollutant Parameter Discharge Limit Discharge Violation
Violation

Date(s)

Days in

Violation

Dissolved Oxygen $ 6.0 mg/L

Daily Minimum

5.3 mg/L Aug 2008 1

4.2 mg/L Jul 2009 1

5.5 mg/L Aug 2009 1

4.9 mg/L Sep 2009 1

4.2 mg/L Oct 2009 1

4.9 mg/L Apr 2010 1

5.5 mg/L May 2010 1

5.6 mg/L Jun 2010 1

5.7 mg/L Jul 2010 1

4.7 mg/L Aug 2010 1

TOTAL VIOLATIONS 1903

Applying the violation calculation methodology adopted by Atlantic States Legal Found., Inc.
v. Tyson Foods, Inc., 897 F.2d 1128 (11th Cir. 1990), and Interim Clean Water Act Settlement Policy
(U.S. EPA, 1995), the Board committed at least 1854 violations of NPDES Permit No. AL0024368
that are subject to a penalty.  The maximum penalty authorized by the Clean Water Act is $37,500
for each violation occurring after January 12, 2009 and $32,500 for each violation occurring before
January 13, 2009.  Thus, the maximum penalty for the cited violations is 726 violations × $37,500
= $27,225,000 and 1128 violations × $32,500 = $36,660,000, for a total of $63,885,000.

Suit by Conservation Alabama Foundation may be avoided if these violations have been
permanently abated before the expiration of 60 days following service of this notice.  Please advise
the undersigned of any measures that you may undertake or may have undertaken which you contend
have permanently abated these violations before suit is filed. 

Sincerely,

David A. Ludder
Attorney for Conservation Alabama Foundation
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cc: 

Hon. Lisa P. Jackson, Administrator
U.S. Environmental Protection Agency
Ariel Rios Building
1200 Pennsylvania Avenue, N.W.
Washington, D.C.  20460

Hon. Gwendolyn Keyes Fleming, Regional Administrator
U.S. Environmental Protection Agency-Region 4
Sam Nunn Atlanta Federal Center
61 Forsyth Street, SW
Atlanta, Georgia  30303-3104

Hon. Lance LeFleur, Director
Alabama Department of Environmental Management
P.O. Box 301463
Montgomery, Alabama  36130-1463

Hon. Joyce White Vance, U.S. Attorney
U.S. Attorney's Office
1801 4th Ave North
Birmingham, AL 35203-2101

Conservation Alabama Foundation
P.O. Box 130656
Birmingham, AL 35213-0656
Tel. (205) 533-6178
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