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A PROPOSED PENALTY CALCULATION METHODOLOGY
TO IMP LEMENT ALA. CODE § 22-22A-5(18) (Rev. 4/4/11)

The Aldbama Deartment of Bvironmental Mangement's ADEM’s) penaltycalalation
methodology continues to lack ationality and trasparecy. See g., Final Report and
Re®mmendations of the Enforoent and Administrative Penalti8sakeholder€ommittee to the
Alabama Environm&al Managemet Commissior{(Apr. 2005)' 2006 Alabama Erivonmental
Protection Division Stade Review Framework Report (EPA, &n. 2007f, Memorandum #105:
Compliance and Enforoeent StrategfADEM, Jan. 20085;andvarious proposiConsent Order
published & http://www.adem.dabamagov/compnfo/adminOrders.cnt.  In regponse to these
defidencies, aational ad transpagnt methodolog has bee developd and is discussed le@n.

General Principles of Methodology

First, the methodolggmust ensure that the nadty assessed is no Ethanthe satutory
minimum ($100 pewiolation per day SeeStatev.Leary& Owens Equip. Co., Inc304 So.2d 604,
609 (Ala. Civ. App. 1974) (per curiam) (when a statute directs that an agency shall assess apendty
of aspecified amountthe agncymust do so). nl addition, the methodologyust ensure that the
penaltyassessed is no mdlan the statutonpaximum ($25,00@er violationper dg not to exeel
$250,000 in anprde). Ala. Code § 222A-5(18k.

Second, beween the minimum and maximum stautory extremes, the mehodology mug
ensurdhatall otherstatutorypenaltyfactorsareconsiderd. Ala. Code§ 22-22A-5(8)c. equires
tha ADEM consider the following factors in deermining theamouwnt of any pendty:

. seriousness of @violation, including anyrrepaableharm to theevironment andry thred
to the hedlth or sdety of thepublic;

. standard of care manifested by theviolator;

. the economic bendit which delayed comdiance may confer upon the violator,

. the naturgextent and degeof sucess otthe violator’'s &orts to mhimize or miticate the

effects d such violation upon the environment;

! Final Report and Recamendations of the Enforcemt and Administrative Penalties
Stakeholders Committée the Alabama Environm&l Managemiet CommissiorfApr. 2005) is
published & http://www.enviro-lawyer.com/Enforcement & Pendties St&ehdders Report (April
2005).pdf.

2 2006 Alabama Environmental Protection Division Stae Review Framework Report
(EPA, &n. 2007) is published at http:/www.egav/oecarth/resourca/reports/srf/
srf-rd1-rev-al.pdf.

¥ Menorandum #05: Compliance and Enforoeent StrategyADEM, Jan.2008) is
published at httpwww.enviro-lawyer.com/2008 ADEM Enforement Strategpdf.
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. the violator’s historyof previous violations;and
. the ability of the violator to pay such penalty.

Third, the methodologshould make use tiie fullrange of authorized penaltiese., some
violations should b penalized toward the minimum of the rarand someiolations should be
penalized towat the maxinmm of the rage. Otherviolations would fall somewhera the
corntinuum between the minimum pendty and maximum pendty. Failure to meke use of thefull
range of aithorized penalties wouldngre thd_egslature’s @viousintent in establishing this raag

Foutth, the economic fit conkrred on the violator fom his non-compliance must be
captured in any pendty to “level the playing field” among all regulated entities. Thus the pendty
assessed shouldver belower than this value.

Fifth, seriousnessf the violation,standard otare, and historpf previous violations each
havea bed to worst continuum of their own. hEse an be asign& numeric vlues or scas
depending onthepresence of paticular facts and circumdances. In themehododogy presented in
the following Penalty Calculation and Findingthe ®riousness dhe violation, standard afae,
and higory of violationsfactors ae each gven acontinuum with an assgned range of 0.00(0.10 in
the case of seiousness ofthe violation) to 1.00. Thesevaues ae then averaged to arive a a
comhbined value or smre for the three factors. This vaue or smreis then mutiplied by $25,000 to
arrive at a preliminary per violation penalty This amount ishen multiplied bythe number of
violationsto arive a an aggregate “preliminary” pendty amount.

Sixth,the”preliminary” pendty amount can beadjusted downward for theviolator's efforts
to minimize or mitigate the effects of the violation or upward for the violator’ s fail ure to minimize
or mitigae the efeds of the violation. Furthenore, the"preliminary” pendty amount can be
adjusted downward for the violator’s inability to pay a penalty.

Finally, Ala. Code § 22-22A5(18). requires that “[a]nyorderissued under this pagraph
shall include finding of fact rdied uponby thedepatment indeteminingthe allegd violation and
the amount of theiwal penalty. ...” The penalty calalation methodologyghould ensure tha
adequte findings of fact ale devéoped to demonstrate hasad ofthestatutoryfadors influence
the penlty amount.

Specifc Principles of Methodology
Mini mum Penalty Amount
Ala. Code § 22-22/%(18). provides that “[a]nycivil penaltyassessed . . . undeiagaph

a. . .. of this subdivisioshall na be less than $100.00 . orfeah violation . . .. Edtdaysuch
violation continues shall constitute asegaate violation for purposes d thissubdivision. (Emphesis



added) This language mandates that any penalty assessed by ADEM shall not be less than the
minimum SeeState v. Leary &wens Equip. Co., Inc304 So.2d 604, 609 (Ala. Civ. App. 1974)
(per curiam) (when a gtatute directs that an agency shall assesa pendty of a speified anount, the
agencymust do so).

Economic Benefit

Ala Cade 8 22-22A-5(18)c. dates thet ADEM shall give consideration to “the economic
bendit which ddayed compiancemay confer upon’ theviolator in determiningthependty amount.

[A]llowing a violator to beneat from noncomplianceunishes those who have
complied byplacingthemat acompetitive dsadvantge. Thiscreates aisincentive
for comdiance. For thesereasms it is Agency palicy tha pendties generdly
should, at a minimum, remove asignificant ecomomic benefts resulting fom
failure to ommgdy with the law. This anount will be referred to as the “benefit
component” othe penhy.

Policy on Civil PenaltiegEPA, Feb. 16, 1984).°> “Insuring tha violators cb not reap economic
beneit by failing to comply with the statutorynandate is of keimportancef the pendies are
succassfullyto deer violations.” Atlantic Stated_egalFound.,Inc. v. Tyson Foods, Inc897 F.2d
1128, 1141 (11h Cir. 199). A court’s falureto cangder theeconomic benefit factor is an ebuse
of discraion and revesible eror. Id.

Typicdly, the economic bendfis represated bythe prsent value ofavoided osts of
compliancege.g, avoided operation andaintenane costsplusthe potential reeirn on investment

* Underthe Clean Water &, monthlyaveage and monthlygeometricmean violations
are oounted asviolations that continue during eah day of the month in which a dscharge
occured. See g., ChesapeakBay Found.,ric. v. Gvaltney of Smithfield, Inc791 F. 2d 304,
313-315 (4th Cir. 1986)acatel and remand#®on other grounds, Gwaltney of Smithfield.Lu.
Chesapeak8ay Found.,rc, 484 U.S. 49 (1987Atlantic States Legal Found., Inc. v. Tyson
Foods, Inc. 897 F.2d 1128, 1139-1140 (11th CGir. 1990); United States Envtl. Protection Aggy
v. City of Green Forest, 921 F.2d 1394, 140Bth Cir. 1990)Natural Resaurces Defense
Council, Inc. v. Texco Réining and Marketing, In¢.2 F.3d 493, 50508 (3d Cir. 1993);
Interim Clean Vdter Act Settlenrg Penalty Polic{EPA 1995) published at wwepagov/
compiance/resaurces/policies/dvil/cwa/cwapad.pdf. The sanerationde should gpply to weekly
avelce violations.ld. & Attachment 1 Where adaily maximum violation occurs during a
morth when the morthly average or morthly geomeric mean is dso violated, thedaly
maximum violation & disre@rdel becase it is duplicative Atlantic States Legal Found., Inc.,
897 F.2d & 1140; United States v. Smithfield Foods, 191 F.3d 516, 52%28 (4th Cir. 1999).

® Policy on Civil Penaltie§EPA, Fév. 16, 1984) is published at httpaiiw.epa.gv/
compliancé&esoures/policies/civil/penaltepapolicycivilpendties021684.pdf.
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of avoidal costs of compliarandthepotentiaketurnoninvestmenof delayed costs of@mpliance
(e.g. interes on delayd caital expenditures).BEN User's Manua(EPA, Aug 2000) at 1-2.
Delayed capital expenditures ae those expenditures which should have been male to maintain

comgiance. “The bestevidence of what theviolator should have doneto prevent theviolations is
what it eventuly does (owill do) to achieve compliance.”Interim Clean Véter Act Settlenrg
Policy (EPA, March 1, 199) a 5. “The standard method . . . for calculating the economic benfit

from dela/ed and woided pollution control ggendiures is through the use of thgEPA's] BEN

model.” 1d.?

Ala Cade § 22-22A-5(18)a. requires that “[a]ny order issted under this paragraph shall
include finding of fect rdied upon bythe depement in determininghe alleg@d violationand the
amount of theigil penalty. . ..” A finding tha “[t]he Depatment ha been unable to asaertain if
there has keen asignificant economic bendit conferred by the dday of comgdiance with permit
limitations’ is not sdficiently responsive to this stautory mandate if ADEM has done nathing to
determine the economic bendfit.

Saiousness d Violations

Ala Code§ 2222A-5(18)c. staes tha ADEM shdl give consideration to “the seiousress
of the violation, includingnyirrepaableharm to the evironment anday thred to the health or
safay of the public”in determininghe pendy amount. A perity should beenhaned if aviolation
results in irrepeableharm to the mvironment or a thgat to public hdth or safey.

Irrepardble ham to the environment and tlateto he health or safg of the public & not
the exclusive considerans under this factobuttheyarerequiral consideraons. We sugiest that
“senousnes®f the violation” should also considire extent (dege and duation of the deiation
from the gplicable equirenent. A penlty should be enlmced baed orthe degeeand duréion
of the deiation from the applidale requirement.

Ala Cade § 2-22A-5(18)a. requires that “[a]ny order issted under this paragraph shall
include findings of fact rdied upon bythe depement in determininghe alleg@d violation and the
amouwnt of thecivil perdlty . ...” A finding tha “[tlhe Depatment ha no evilence of irreparable
harm to the mvironment or anyhred to the halthor safay of thepublicas a esult of the violations

® BEN User's Manua({EPA, Aug 2000) is published at
http:/Mww.senecaenvironmetal.com/BEN420USER%27S%20MANUAIlpdf

" Interim Clean Viter Act Settlenm Policy(EPA, Mart 1, 1995) is published at
http:/Mvww.epa.gv/compliancesoures/policies/civil/cwa/capol.pdf.

8 EPAs BEN modH is available a http://www.epagov/comgiance/civil/
econmodks/indexhtml.



stated hezin” is not sufficiet if ADEM has not pdormed asiteassessment &valude the impact
of the violations on the environment or to evaluate any threat to the health or safety of the public.

Standard of Care

Ala. Code§ 22-22A-5(8)c.requiresthat ADEM shallgive consider#on to “thestandard
of care manifested by” the violator in determining the penalty amount. A penaty should be
enhaned if the violator maifested dow standard otake.

ADEM must determine the standard of care manifested by the violator, e.g, intertiond,
knowing redlessor nedigent. SeeAla. Code § 13A2-2 (differentiating ‘intentional,” “knowing”
“reckless,” ad “criminally nedigent” conduc); 8 22-30-19 (identifing “intentional,” “knowing”
“reckless; and “criminaly negligent” conduct); 8 22-22-9 (identifying “willful,” “grossly
negligent,” and“knowing” conduct), § 22-28-22 (identifying “knowing” conduct); Lynn Strickland
Sales and Serwg Inc.v. Ago-Lane Fabricators, In¢.510 So. 2d 142 (Ala. 198@ifferentiating
“simplenegligence” from “willf ul andwanton” conduct); Allen v. Sate, 7 So.2d 91 (Ala. Civ. App.
1942) (diferentiating “simple” or “odinary’ negligerce from “gross” negligence) The
manifestation of thee diffeent standals of @re deseve different genalty enhanements. Br
examge, violationstha are “intentiona” or “knowing” should be sibject to amore severe pendty
than mee “negligent” violations A swggestad gandard of care sthemeis & follows:

Intentional Violator purposefully caused violation o purposdully engaged in
activity resultingin violation.

Knowing Violator was svare that his attvity would result in violation.

Reckless Violator was avare of and consciouslydisregarded a substantialnd
unjustifiable risk that his activitwould result in violation.

Negligent Violator failed to peceive a subgantial and unjustifiable risk tha his
activity would result in violation.

Ala Cade § 2-22A-5(18)a.requres that “[a]ny order issted under this paragraph shall
include finding of fact rdied upon bythe depement in determininghe allegd violation and the
amount of theigil penalty. . ..” Thestandard o€are required byaw of dl persons is one ofstrict
liability.” This standat of cae requires unconditional full compliace. A finding that a violator
failed to &hievethe stricliability standaraf cae doe not describthe standal of cae manifested
by the violator.



History of Previous Molations

Ala. Code § 22-22/%(18). raquires that ADEM shall giveonsidertion to the violator’s
“history of previous violations” in determining theenaltyamount.A penaltyshould beenhaned
if the violator has &dhistory of previous violations.”

Ala. Code §22-22A-5(18)a. requires thet “[a]ny order issted under this paragraph shall
include finding of fact relied upon bthe depement in determininghe alleg@d violation and the
amount of theiwil penalty....” Consideratiorof previousenforcemant actions takengainst the
violator does not satisfhe reuirement forconsiderion of previous violations.

Mini mizéMitigate Effects

Ala. Code § 22-22/(18). requires that ADEM shall giveonsider@ion to the violator’s
“efforts o minimize or mitigate the effects of such violation upon the environment.” Where
violations are apableof causing adverse effects upon thenvironment, the violator should umtike
efforts to minimze or mitigatethe effetsof suchviolations. The violators failureto undertaksuch
efforts dould resut in apendty enhancement. The violator's voluntary and prompt efforts
minimize and mitigate the effects of a violation upon the environment might result in a pendty
redudion.

Ala Cade § 2-22A-5(18)a. requrestha “[a]ny order issted under this paragraph shall
include findings of fat rdied upon bythe depement in determininghe alleg@d violation and the
amount of theigil penalty. . ..” A conclusoryfinding that“[t] hereareno known environmaal
effects”to be minimizd ormitigated is not sufficient without substantiatitvat ADEM ha& done
an gopropriate site assessnent.

Ability to Pay

Ala. Code § 22-22/%(18). raquires that ADB shall gve consideation to the violator’'s
ability to paysuch penalty If it is demonstrated that the violator is unablpaysuch penlsy, the
penaltymaybe reduce, butnotbelow thestatutoryminimum EPA has deMeped the MUNPAY,
ABEL and INDIPAY modtls to evaluate the ability of aviolator to &ford dvil pendties?

In adition, Ala Cade § 2-22A-5(18)a. requires that “[a]ny order issted under this
paragraph shh include findings of fact rdied upon bythe depement in determininghe alleged
violation and the amount of thestt penalty. . ..” A finding that“[b] asedn availablenformation,
the Depament believe that the Permittee haslimited ability to paya civil penéy” is not
sufficient when ADBM provides no fatsidentifying the“available information” ad provides no
facts supporting the conclusion of a“limited ability” to pay.

® The MUNIPAY, ABEL and NDIPAY models argublished at httpWww.epa.gv/
compiance/civil/econmodels/index.html.



Other Factors

“It is settled law in Alabama than administratie ageng is purelya ceatue of the
legislature and has only those powes confered upon it bythe legslature.” Jefferson County v.
Alabama Criminal Justice Information CtroBm’n 620 So.2d 651, 65&(a. 1993) (pe cuiam).
Accord, Ex parte City of Florencel17 So.2d 191193-94(Ala. 1982). “An administrative agncy
cannot usurfegslative powers ....'Ex parte dnes Mfg. Cq.589 So.2d 208, 210 (Ala. 1991). Ala
Code § 22-22A5(18)c provides that “[ijn determing the amount of @y penalty consideraon
shall begivento theseriousness of thaolation, including anyrrepaableharm to the evironment
and anythred to the health osafdy of the publc; the sandad of care maifested bysuch peson;
the eonomicbeneit which delayd compliance magonfe upon such person; the natuegtent and
degeeof sucess of such person’s efteto minimizeor mitigatethe effet¢s of such violation upon
the environmaet; such person’s histonf previous violationsandthe abilityof such peson to pay
such penlty.” ADEM is not expresslyauthorizedo consideranyother fa&tors in detanining the
amount of a pealty. Underthe principle oexpressio unis est exclusio alterius ruleof statutory
construction, thex@ress inclusion of grirements in the law implies artention toexclude other
requiranentsnot so included.Jefferson Caunty, 620 So.2d at 658Ses Alabama Dep’t of Envtl.
Mgmt.v. Wright Bros., Constr. Co604 So.2d 429, 433 (Ala. Civ. App. 1992l {5 obvious from
the langiage of this setion that these fdors wereintended to provide alist of criteria br the
Depatment to consider r to assessingfine or apenaltyfor a violation. Therés nothing in the
language of this setion that allows for thessessment of punitive danegin additiond fines or
pendtiesfor violations”); Dep't of Envtl. Mgmt. v. Teaslayill Water Systempic., 537 So.2d 57,
58 (Ala. Civ. App.1988)(“the criteria for assessingrremveringsuch a pealty arealso set out by
statute ....”). Te Legslature could hee easilyaddedanguage such a “and sub other mattey as
justice mayrequire” see &., 33 U.S.C. § 1319(d), or “inddlition to sich otherfactors as justice
mayrequire” see g.,42U.S.C.8§7413(e)(1), but it did not do 0. Thus no factors aher than those
expressly mentioned by the statute may be considered in determining the amount of a penalty.



PENALTY CALCULATIONSAND FINDINGS

A. Economic Benefit Conferred on Violator

Avoided costs: Resent value of avoided costsplus potential return on investment of avoided costs
sincetime of initial violation (e g., avoided operdonand mantenancecods, including labor,power
and chemicds; avoided samping and labomtory costs). “The bestevidence ofwhat the violator
shoull have done to preventthe violations, is what it evenually does (or will do) to achieve
compliance.” EPA has developed a model for calculating avoided costs known as BEN
(http://www.epa.gov/oecaerh/civil/econmodelsfindex.html).

Finding:

B | B | P | B | s | B

Delayedcods: Potential return oninvegmert of delayed cods sincetime of initial violation (e.qg.,
delayed exgndturesfor cepital equipmentimprovements or repairs, including engheering design,
purchase, installation, and replacenent dedayed cods of one-time acquisitions, including land or
easements). “The best evidence of what the violator shauld have done to prevent the violations, is
what it eventually does (or will do) to achieve complance” EPA has developeda model for
calculating ddayed cats known as BEN (http://www.epa.gov/oecaerth/civil/ecanmodels/index html).

Finding: $

B |8 |&B |B |

Profits: In some casesprofits earnedasa reslt of non-compliance nay exceedavaded costs and
delayed coss, patticularly in stuatonswhere theviolator failed b oltain apemit. Where eamed
profits may subsantally exceedavoided andddayed cets, earnedprofits shoul bethe measure
of economic benefit.

Finding: $

$

Ecoromic Benrefit Factor




B. Seiousess of Violation

The seriousness of aviolationis afunction of irrepaable ham to environmernt, threa to hedth or

sdaety of public, and extent (degree and duration) of deviation from requirement.

HARM COMPONENT

No threat to health Minor threat to Moderate threat to Major threat to
or safety health or safety health or safety health or safety
No harm to 0.00 0.09 0.17 025
environment
Minor harm to 0.09 0.17 025 0.33
environment
Moderate harm to 0.17 0.25 0.33 0.41
environment
Major harm to 0.25 0.33 0.41 0.50
environment
Finding:
Harm Component
DEVIATION COMPONENT
< 20% 21% < 40 41% < 60% = 60%
above limit above limit above limit above limit
<3 months 0.10 0.13 0.16 0.20
3-4 months 0.13 0.16 0.20 0.30
5-6 months 0.16 0.20 0.30 0.40
>6 months 0.20 0.30 0.40 0.50
Finding:

Seriousness Fa&tor (sumof Harm and Deviation Components)

Deviation Component




C. Standard of Care M anifeged by Violator

STANDARD OF CARE FACTOR

Intentional: Violator purposefully caused violation or purposefully engaged in activity 1.00
resulting in violation.

Knowing: Violator was aware that his activity would result in violation. 0.75

Reckless: Violator was aware of and consciously disregarded a substantial and unjustifiable 0.50
risk that his activity would result in violation.

k2
Lh

Negligent: Violator failed to perceive a substantial and unjustifiable risk that his activity 0.
would result in violation.

Finding:

Standad of Care Fator

D. Violator’'s History of Previous Violations

HISTORY FACTOR

= 20% 21% < 40% 41% < 60% > 60%
above limit above limit above limit above limit
<3 months 0.20 0.33 0.47 0.60
3-4 months 0.33 0.47 0.60 0.73
3-6 months 0.47 0.60 0.73 0.86
>6 months 0.60 0.73 0.36 1.00
Finding:
History Factor

E. (Seriousness Factor + Standard of Care Factor + History Factor) /3

F. Preliminary Penaty Amount Per Violation Per Day ($25,000 x Line E)

G. Preliminary Penaty Amount

Numberof days daily maximum limit exceeded ( # )x LineF

Numberof days monthly averagelimits exceeded ( # )x LineF

Numberof days monthly geometric meanlimit exceeded ( # )x LineF

Numberof days weekly averagelimit exceaded ( # )x LineF

| | | s |

Otherviolation xnumber of days (# ) x LineF

Total Preliminary Penaty Amount
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H. Violator’s Effortsto Minimize and M itigate Effeds of Violation

Finding: $
Finding: $
$
MinimizeMitigat Factor Adjustment | $
I. Violator’s Ability to Pay Penalty
A penalty may be reduced (not below economic benefit or statitory minimum) if it would seriously
jeopardize the violator's aility to continue operations and achieve compliance. If the violator is
unwilling to coopertein demonstrating itsinability to paythe peralty, this adjustmert should notbe
considered in the penalty calculation, i.e., $0 dould beentered. EPA hasdevelopedmodek for
evaluating a violator's ability to pay known as MUNIPAY, ABEL, and INDIPAY
(http://www.epa.gov/oecaerth/civil/leconmodels/index.html)
Finding:
Ability to Pay Factor Adjustment | $
J. Total Adjustments to Preliminary Penalty Amount (Add Lines Handl) $
K. Calculated Penalty Amount (Add Lines G and J, but not less than Line A) $
L. Minimum Statutory Penalty ($100 per violation per day)
Numberof days daily maximum limit exceeded (# ) x $100 $
Numberof days monthly average limits exceeded (# ) x $100 $
Numberof days monthly geomeric mean limit exceeded (# ) x $100 $
Numberof days weekly average limit exceeded (# ) x $100 $
Other violation x numberof days (# ) x $100 $
Total Minimum Statutory Penalty | $
M. Maximum Statutory Penalty ($25000 pe violation per day, not to exceed an aggregate of $250000)
Numberof days daily maximum limit exceeded (# ) x $25000 $
Numberof days morthly average limits exceeded (# ) x $25000 $
Numberof days morthly geomeric mean limit exceeded (# ) x $25000 $
Numberof days weekly average limit exceeded (# ) x $25000 $
Other violation x numberof days (# ) x $25000 $
Total Maximum Statutory Penalty | $
N. Pendty Assessed (Largerof K or L, notto exceedM) $
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